
HEADING OF JUDGMENT ON APPEAL
IN THE COURT OF ADDL DISTRICT JUDGE (FTC), SONITPUR 

AT TEZPUR 

      FROM:       SMTI CR GOSWAMI, AJS
      ADDL DISTRICT JUDGE (FTC)
      SONITPUR :: TEZPUR 

                                 Dated 19  th   day of May, 2012  

                           MONEY APPEAL NO. 10 OF 2006

Food Corporation of India, Represented by,
1. Sr Regional Manager, 
    FCI India.
2. The District Manager,
    FCI, India.

                                                      ........Appellant/Defendant.

                                      –VERSUS –

 
M/S Binda Rai                 ........Respondents/Plaintiffs.

This appeal is coming for final hearing (or having been heard)

 on 19-05-12 in the presence of :

 Sri  J Sundi
 Ld  Advocate          :     For the appellants    

 Sri A Goswami
 Ld. Advocate                  :      For the respondents.

 And having stood for consideration on this day, this Court 

delivered the following judgment:
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                      J U D G M E N T 

1. This appeal is directed against the judgment and decree 

dated  11-06-03  passed  by  the  learned  Civil  Judge  (Sr  Divn), 

Sonitpur,  Tezpur  in  Money  Suit  No  44/98.  By  this  impugned 

judgment and decree, the learned Civil Judge (Sr Divn), decreed the 

suit in favour of the plaintiff.

2. Being  aggrieved  with  the  aforesaid  judgment  and 

decree, the defendants/appellants has preferred this appeal on the 

grounds mentioned in the memorandum of appeal.

3. Before  we  proceed  with  the  merit  of  this  appeal,  we 

have to discuss the cases of both the parties in brief.

4. The case of the plaintiffs in brief is that the plaintiff M/S 

Binda  Rai  is  a  sole  proprietor  concern  and  Govt.  approved 

Contractor  under  Central,  State  and  Defence  Departments.  The 

plaintiff  had  submitted  Tender  for  appointment  of  Transport 

contractor for transportation of food grains from FCI Bhalukpoong to 

FCI Dhemaji on ad-hoc basis under the defendant No 1, Sr Regional 

Manager,  FCI,  Guwahati.  After  accepting  the  tender,  the  said 

contract  was  allowed  to plaintiff  on 10-04-1995.  The plaintiff  also 

accepted  the  contract  at  the  negotiated  rate  as  per  terms  and 

conditions deposited 100% Security amounting to Rs. 22,600/- only. 

The defendant issued the official appointment letter to the plaintiff. In 
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course of execution of the said transportation of food grains from 

Bhalukpoong FCI Godown to Dhemaji  FCI  Godown,  it  was found 

that  the  existing  wooden  bridge  between  North  Lakhimpur  and 

Dhemaji was broken as well as the sub way nearby bridge was also 

badly  damaged  due  to  heavy  monsoon  rains  which  made  it 

impossible to ply the loaded truck of food grains. In that situation, the 

plaintiff  had  to  follow  a  deviation  of  route  covering  extra  55  km 

through  Gogamukh  to  reach  Dhemaji.  The  plaintiff  brought  the 

matter to the notice of the defendant No 1 & 2 who personally visited 

the  place  and promised  to  made extra  payment  for  carrying  FCI 

goods  covering  the  aforesaid  extra  distance  pf  55  kms.  After 

completion of the contract of transportation, the plaintiff demanded 

the payment of extra distance as follows: 

1. One A/C of bills of coverage of extra 
    distance of 55 km each : Rs.   78,180.88/-
2. On A/C of Transit loss                                                  :  Rs.   

31,463.00/-
: Rs.1,09,643.00/-

3. On A/C of Refund of Security deposit : Rs.   22,600.00/-
4.Compensatory interest @ 12% p.a.
   (though 21% was claimed in notice) on
   Rs.1,09,643.00/- for three years 
   before suit                                                              : Rs.   39,471.00/-  

: Rs.1,71,714.88/-

But, the defendants failed to make the payment. Hence, 

the plaintiff instituted this suit for recovery of the aforesaid amount.

5. The case of the defendants in brief is that the portion of 

NH-52 in between Gogamukh to Dhemaji was closed for vehicular 

traffic  with  effect  from 05-07-1994  due  to  washing  away  of  SPT 
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Bridge No 269/1 over the river Samaguri.  The closure of the said 

bridge  continued  when  NITs  were  issued  and  Tenders  were 

accepted  as  per  certificate  of  Executive  Engineer  PWD 

Chadhowaghat NH Division. As a Transport contractor it was in the 

knowledge of the plaintiff and it was also his duty and responsibility 

to  know  the  existing  road  condition  and  probable  consequences 

before  submitting  his  Tender  on  03-04-1995.  The  plaintiff  had 

accepted  the  Tender  with  full  knowledge  of  closure  of  the  said 

bridge and hence, the plaintiff is not entitled to any extra money for 

deviation of the route by extra 55 kms. Further, the defendant No 2 

is not a contracting party and also not competent to take decision 

varying the terms and conditions of the contract. The defendant No 1 

is  the  sole  authority  and  he  is  not  bound  to  accept  any 

recommendation made by any  subordinate i.e. defendant No 2. The 

plaintiff  is  entitled to  claim refund of  security  deposit  only  as per 

provision of Tender Agreement. 

Therefore,  the defendants have prayed to dismiss the 

suit of the plaintiff with compensatory costs of Rs. 3000/-.

6. Upon the pleadings, the following issues were framed :-

1. Whether there is cause of action of the suit ?

2. Whether the suit is maintainable ?

3. Whether the suit is bad for non-joinder of necessary parties ?
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4. Whether  there  was  breakage  and  breaches  of  road  and 

bridges  on  the  route  and  extra  mileage  for  deviation  in  

carrying the food items by the plaintiff to reach destination ?

5. Whether  the  plaintiff  is  entitled  to  decree  on  account  of  

coverage of  extra  distance of  55 kms each,  on account  of  

transit  loss and on account of refund of security deposit  as  

claimed, if so, to what amounts ?

6. Whether the plaintiff  is  entitled to compensatory interest  as  

claimed ?

7. To what relief or reliefs are the parties entitled ?

7. In  course  of  hearing,  the  plaintiff  has  examined  two 

witnesses and the defendant side has examined one witness. 

8. After  going  through  the  case  record  and  hearing  the 

argument advanced by the learned Counsel of both the sides, the 

learned trial  Court  passed the judgment and decree by decreeing 

suit  in  favour  of  the  plaintiff.  The  said  judgment  and  decree  is 

impugned in this present appeal . 

9. Heard the argument advanced by the learned counsel 

of both the sides. 

10. Learned counsel of the appellant has submitted that the 

agreement was executed in between the parties, in the year 2005 

The  portion  of  NH-52  in  between  Gogamukh  and  Dhemaji  was 
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closed for heavy vehicular traffic with effect from 05-07-1994 due to 

washing away of SPT bridge No 269/1 over river Samaguri. Inspite 

of having knowledge of that road condition the plaintiff submitted the 

tender  and  his  tender  was  accepted  on  10-04-1995.  The  said 

contract was neither modified nor executed any fresh agreement for 

deviation of route covering extra 55 kms per rout through Gogamukh 

to Dhemaji as claimed by the plaintiff. As there is no contract for the 

said  extra  55  kms the  plaintiff  is  not  entitled  for  any amount  for 

coverage of that extra distance of 55 kms and for transit loss. At the 

time of deciding the issue No 4 & 5 the learned Trial Court decided 

the issue on the basis of non-existence contract. Hence, the same is 

erroneous and liable to be set aside.  In support of his submission, 

he has referred the following case law: 

1. State  of  Karnataka  &  ors  –  vs  –  M/S  Stellar 
construction  Company  and  another  reported  in 
AIR 2003 Karnataka 6.

11. On  reply,  the learned  Counsel  of  the  appellant  has 

submitted  that  admittedly,  the  bridge  over  Samaguri  river  was 

washed  away  in  the  year  1994  and  the  plaintiff  submitted  the 

Tender for carrying food grains from Bhalukpoong FCI Godown to 

Dhemaji  FCI  Godown  in  the  year  1995.  Though  the  bridge  was 

washed  away,  but,  there  was  sub  way  and  by  that  sub  way 

transportation  of  food  grains  was  done  from  Bhalukpoong  to 

Dhemaji.  During the flood the said sub way was also submerged 

under the flood water and as a result, the said sub-way could not be 
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used  for  transportation  of  the  articles.  In  that  situation,  the  food 

articles were urgently necessary to meet the flood affected people 

and hence, defendant had to do the transportation by deviating the 

said  route  covering  extra  55  kms  through  Gogamukh  to  reach 

Dhemaji. The plaintiff, made the correspondence with the defendant 

relating to the situation arisen before him. The defendant NO 2 after 

visiting the place, assured him to make the payments of extra 55 

kms with transit loss and hence, the plaintiff is entitled for the extra 

mileage of deviation for carrying the food articles to Dhemaji.  

12. The  plaintiff  has  exhibited  the  letter  by  which  he 

informed  the  defendant  No  1  about  the  breakage  of  bridge  and 

damaged  of  sub-way  route  as  Ext.  10  .  The  plaintiff  has  also 

exhibited the letter written by defendant No 2 to the in-charge of FCI 

Bhalukpoong as Ext./ 12 by which the contract of the plaintiff was 

extended up to 30-06-1995. The plaintiff  have exhibited two other 

letters as ext. 13 & 14, by which he had informed all the matters to 

the defendant no 2 and under all these circumstances, he had to 

divert  the  transportation  via  Gogamukh  .  He  has  exhibited  one 

Telegram by which the time limit of the contract was extended up to 

14-8-1995. The plaintiff has exhibited two other letters as ext. 21 & 

25 written by the District Manager, FCI and Sr Regional Manager, 

FCI  Guwahati  respectively  admitting  the  transportation  of  food 

grains  from  Bhalukpoong  to  Dhemaji  deviating  the  route  via 

Gogamukh by travelling extra 55 kms distance. Corroborating the 

statement of PW1, PW2 has also stated that at the initial stage of 
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transportation for carrying food grains,  as the bridge of Samaguri 

was found very weak they have to move the truck through the sub-

way  nearby  the  road.  But,  lateron,  said  sub-way  was  also 

submerged due to heavy rain. 

13. The defendants have examined one of their employee 

as DW1, who exhibited the photocopy of  documents  as Ext.  ‘Ka’ 

which shows that the bridge was closed from 05-07-1994. DW1 has 

also admitted that there was a sub way earlier by which the plaintiff 

made  transportation.  But,  subsequently,  the said  sub way  closed 

due  to  flood.  DW1 in  his  cross-examination  has  stated  that  the 

settlement  was  taken  place  in  between  the  plaintiff  and  District 

Manager, Assistant Manager and others on 28-08-2002 admitting to 

make the payment though not as claimed by the plaintiff.  But, the 

same was accepted by the defendant No 1. 

14. From the evidences adduced by the PW1 & 2 both oral 

and documentary , it is clear that the plaintiff carried the food grains 

from Bhalukpoong to Dhemaji by deviating the route of 55 kms as 

the  sub  way  was  submerged  under  flood  water.  Before 

transportation by deviating the route the plaintiff informed the matter 

to the defendant  and the defendant  also assured him for  making 

payment  for  extra  mileage.  Accordingly,  the District  Manager  and 

Assistant  Manager  also  made  the  proposal  before  the  defendant 

No.1. Subsequently, the settlement was also taken place in between 

the plaintiff and District Manager & Assistant Manager. 
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The facts and circumstances of the case and the action 

of  the  District  Manager  and  the  Assistant  Manager  generates  to 

believe that the claim of the plaintiff is genuine. The citation referred 

by the learned Counsel of the appellant is not applicable on the facts 

and circumstances of this present case. 

15. As the plaintiff carried food grains by deviating the route 

informing the matter to the defendants and defendants also assured 

him for making the payment. The letters which were written by the 

District Manager and the Assistant Manager supports the facts of 

giving assurance to the plaintiff. 

Therefore,  in  my  view,  the  plaintiff  is  entitled  for  the 

extra mileage of 55 kms with transit loss. The learned trial Court has 

rightly decided the issued No 4 & 5 in favour of the plaintiff.

16.  Though, the appellant has not made any submission 

regarding other issues, being the appellate Court,  it is the duty of 

this Court to decide all the issues.

17. Regarding issued No 1 i.e. the cause of action---- On 

perusal of the pleadings, it is revealed that the plaintiff was alloted a 

contract  work  to  transport  food  grains  from  Bhalukpoong  FIC 

Godown to Dhemaji FCI Godown, but, due to broken of the bridge 

as well as sub-merged of the subways by flood water, the plaintiff 

had  to  deviate  the  route  covering  extra  55  kms  and  hence,  the 
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plaintiff  has  claimed  to  pay  for  extra  distance  of  55  kms.  The 

defendants  have  denied  to  make  the  payments  of  said  extra 

distance of  55 kms.  To settle  the dispute  between  the parties,  a 

judicial decision is required. Hence, the plaintiff has cause of action 

to file the suit.   

18. Regarding  issue  No  2,  i.e.  maintainability------  the 

defendants have simply stated in their written statement that the suit 

is not maintainable. There is nothing on the record as to why the suit 

is not maintainable. Mere statement of the defendants that the suit is 

not  maintainable,  is  not  sufficient  to decide the issue against  the 

plaintiff. Hence, the said issue is decided in favour of the plaintiff. 

19. Regarding issue No 3 i.e. the suit is bad for non-joinder 

of parties ------ The defendants in their written statement have taken 

the plea that the suit  is bad for non-joinder for necessary parties. 

But, they have failed to show who were the parties left to be joined in 

the suit. Plaintiff  have filed the suit against the FCI and the Food 

Corporation of India is represented by Sr Regional Manger and the 

District Manager i.e. the defendant No 1 & 2 respectively. Therefore, 

in my view the plaintiff has impleaded all the necessary parties in the 

suit. 

Therefore,  the learned Trial  Court  has rightly  decided 

the issues in favour of the plaintiff. 
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20. Regarding issue No 6 & 7, on the basis of the decision 

of issue No 4 & 5, the plaintiff is entitled for interest and the same is 

allowed by the learned Trial Court.   

21. I do not find any ground to interfere with the impugned 

judgment and decree passed by the learned Trial Court. Hence, in 

result, the appeal is dismissed on contest without cost.  

The  impugned  judgment  and  decree  dated  11-06-03 

passed by the learned Civil  Judge (Sr Divn),  Sonitpur,  Tezpur  in 

Money Suit No 44/98 is hereby upheld. 

                                          

Prepare the decree accordingly. 

       
Send down the LCR along with a copy of this judgment 

to the trial court. 

 Given under my hand and Seal of this Court on this 19th 

day of May, 2012.

  

                                                                 (CR Goswami)
                                                            Addl District Judge (FTC)
                                                                     Sanitpur, Tezpur
Dictated & corrected by me :– 

                                     

      (CR Goswami)
  Addl District Judge (FTC)
        Sonitpur, Tezpur

                                                        
  Typed by me :– 

Pori Das. Steno.


